
Recenl Coselow on Bothroom Privocy & Girls' Sporls
In the past month, two important court decisions were handed down regarding school

policies protecting privacy in bathroom and locker rooms and protecting fairness and safety in
sPofts.

Bathroom Privacy: First, the Eleventh Circuit Cor-rrt of Appeals, sitting en banc (meaning it
is a ruling by the entite Cout of Appeals and not just a three-judge panel) upheld the policy of
a Florida school district that maintained separate restrooms based on biological sex. \n the 7-4

ruling tn Adams u. St. Johns Counfii Board of Edacation, Judge Barbara Lagoa ruled that the policy
\r'as not discriminatory, did not violate the Equal Protection Clause, and did not r,'iolate Title
IX.

"The bathroom policl,clears [ntermediate scrutiny under the Equal Protection Clause]

because the poiicy advances the important governmental objective of protecting
students'privacy in school bathtooms and does so in a manner substantially related to
that objective."

"The sex-specific privacy interests for all students in the sex-separated bathrooms at

[school] attach once the doonvays to those bathrooms swing open. The privacv
interests are not confined to the individr-ral stalls in those bathrooms."

"Regardless of Adams's genuinely held belief about gender identitl,-ryfu1ch is not at

issue-Adams's challenge to the bathroom policy revolves around r.vhethet Adams,
urho was 'determined solely by the accident of birth' to be a biological female-is
allowed access to bathtooms reservecl fot those who were determined so1e1y by the
accident of birth' to be biologically male. Thus, $,'e are unpersuaded by the dissent's
argument that the district court could make any fzcrtal finding (that rvould not
constitute clear error) to change an individual's immutable characteristic of biological
sex, just as the district court could not make a facttal finding to change someone's
immutable characteristic of race, national origin, or even age for that matter. Simply
put, and contrary to the dissent's claims, this is a case about the constitutionality and
legality of separating bathrooms by biological sex because it involves an individual of
one sex seeking access to the bathrooms reserved for those of the opposite sex.

Adams's gender identity is thus not dispositir.e for our adjudication of Adams's equal
protection claim."

"[Ilh" bathroom policy factally classifies based on biologiq2l s6;-not transgencler
status or gendet identity. Transgender status and gender identity are r.vholly absent from
the bathroom polic,v's classification. And both sides of the classification-biological
males and biological females-include ttansgender students. To say that the bathroom
policy singles out transgender students mischaracteflzes how the policy operates."

"nflhile Bostock held that'discrimination based on homosexuality or transgender status
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necessarih'entails cliscrimination based o11 sex,' 140 S. Ct. at 1717, that statement is not
in question in this appeal. This appeal centers on the converse of that statement-
x,hethet cliscrtminauon based on biological sex necessadlv entails cliscrir-nirlation bascd
on transgender status. It does not-a polict- can las.fullv classifv on the basis of
biokrgical ser u.ithout unlau.fullr, discriminating on the basis oi transgender status. J'er,

e.g., ligtl'e n, 533 U.S. at 60.Indeecl, s..hile the bathroom polio- at issue classifies students
on the basis of biological sex, it does not faciallr, discrirninate on the basis of
transgender statlrs. Recause the batl-rroon-r policr- dir-ides students into tu'o groups, both
of rvhich include transgender students, there is a 'lack of identitr' betu.een the policv
and transgender statlrs, as the bathroom options are'ecluivalent to thfosel provided [to]
all' students of the same biological ser."

. "Title IX prohibits discrirnination on the basis of sex, br"rt it erpressl\ pennits
separating the sexes rvhen it comes to bathrooms and other living facrlities. \\'hen rve

feacl 'sex' in Titlc IX to mean 'biological sex,' as \\:e tr'llst, tl-ie statutorr claim resolves
itself. Title IX's implementing regulations explicitlv alkru'schools to 'prcvicle separate

toilet . . . facilities (.rn the basis of lbiologicall sex.' 34 C.F'.R. $ 10(r.33. The School Board
cloes just that. Because the Scl-rool Roarcl thus acts in accordance s'ith Title IX's
bathroon-r-spccific regulation, its decision to clirect Aclams-s-ho s'as born, and
enrollecl in the School District as, a female-to Lrse the female bathrooms is consistent
u.ith Title IX's precepts. As such, Aclams's claim unclcr the statute must fail."

The Adanti decisir-,n is an important ruling because we no\\. have a clear circuit split betrvee n
the 1 1 th Circuit ancl the 4th Circurt (the Cauin Crimru case). \\'e don't r.e t knorv rr,he ther tlre case

rvill be appealecl to the U.S. Sr-rpren.ie Court, but it likelv means the Coutt is going to har.e to
acldress this issue sool1. Pennsr-lvania schools are not required to follos,. ejther one of these cases

ls thcr rre in r cliltfererrt circLrit.

'Ihe 'Ihircl Circuit, u'here Pennsrlvania sits, has not rulccl thzrt schools ,,1'f[I'7' open
btrthrooms ancl locker rooms to the opposite sex. The Third Circr-rit cloes have prececlent that
PI:.R IlT.\' schools to open bathrooms and iocker roolrrs to the o1-rposite sex if ther. choose to
do so. That casc, Doc u Bo1'ertoult, is diffcrcnt from thc 11th or 4th Circuit cases. The Bor.ertos,n
Area School District did the opposite of the schools abor.e and chosc to sepxrxte prir-ecr-

facilrties basecl on gencler identitv ir-rstead of sex. The court deniecl the request br, tl're str"rdents

s'ho u,antc'cl the court to recluire the school to return to scpxfxting pnr act- facilities based on
sex. But the Thircl Circuit did not go further or prevent schools from choosinq to separxte

pdr.ao. facilities basecl on se\. The lcgal issues involvecl in clemanding that a school boarcl
N{UST clir-tde its prir.acr- facrLities on the basis of sex are verv diffetent from the legal question
oi s.hcthct such a school r\L\Y do so. And the Third (,ircuit Court of Appeals made clear that
it u,as NOT anss.ering the later question:

Tl're School District . . contends that barring transgender students frorn using pr1\-ac\-

facilitie s that align rvith their gender identin s'ouicl, itsclf, constitute cliscrimir-ration under
a sex-stereotlping theor\ in violation of Titlc IX. \\1e need not decrde that rren: cliifetent
issue herc.

Doe t'. Ba-1,eiouvt Area.\'ch. I)i-r/.,893 t'-.3d 179,198 (3cl Cir. 201,3). As such, thete are schools in



Pennst'lr'ania that separate facilitics on the basis of ser, ancl other schools that separate on the
basis of genclericlcntin-. Schools thatu-ish to continue to separate privao'facilities based on sex

in Per-rnsr.lr-ania can point to the lith Circuit case as persr-rasive authorin', jr-rst as otl-rer schools
rvho x'isl'r to allorv malcs in female bathrooms and vice \.ersa s'ill point to the 4th Circuit case

[or pcrsuasir c airth, rritr'.

Girls' Sports: B.P..l. t'. IL:'est Viryinia, a challenge to that state's Save \\'omen's Sports Act,
involr-ed a midc'lle school male s-ho iclentifies as a girl ancl u'ho u'anted to compete on female
slrolts teams. The juclge in the case hacl issr-rec'l a prelirninan-injuncti,)n aqainst the las'in2t)21.
But aftcr full consicleration of the matter, the iuclgc (a Clinton apporntee) reversed his prior
decision, r-rpheld the \\'est Yrtginia lrrs', ancl dismissecl thc stuclent's challenge. A fes- select

quotes:

"[r!cting to prevent transgender sirls, along sith all other biological malcs, from
plaring on girls' sports tcanls is nc-,t Lrnconstitutional if the classification is sr-rbstantialh'
related to an important {r )\-crnmcnt inlcrcst."

"\\'hile ser ancl gencler zrre relatecl, thev are not the same.... It is bevoncl clispute that,
barring solnc rarc {cr-rctic nrutation not at issure heLe, a person either has male sex

chromosomes or femalc scx chfornosomcs."

"\\thether a pefson has male or femaLe sex chrorn()s()mes dctermines man\. of the
phr-sica1 characteristics relevant to athletic periormance ....\\'hile some fen-rales ma-v be

able tc-r outperform some males, it is generallr, accepted that, on a\-erage, males

olrtperform female s atl-rleticallr' because of inherent phr,sical diiferences betrveen the
sexes. This is not an or-erbroad genetalization, br-rt rather a general principle that
rcalisticallr. reflccts thc ar.erage ph-vsical differences betg.een the sexes."

"[B]iological males generallv outperform females athlcticallv. 'Ihe state is pern-iitted to
legislatir.e sports tr-rles on this basis because ser, and the phvsical cl-iaracteristics that
flou, from it, are substantialit' related to athletic perirrrmance ancl farrness in spot:ts."

"Thete is no sertous clebate that Title IX's enclorselnent of sex separation in sports
refers to bioiogical sex."

. "[)]espite fplaintifflsl repeated ar'gulnents to the contrar\-, transgcnder girls are not
excluded from school sports entirelr'. Thev ate pcrmitted to tr'\'ollt tor the bor-s team,
regardless of hos. ther. erpress therr genc'ler. I clo not find that I1.B j2t)3,s'hich 1arge1r,

mirrors Title IX, r.iolates Title IX."

DISCLT\INIITR: Thc infotn-ration contained in this docr,rment is general in nature and is not
intenclecl to provide, or bc a substitr-rtc fot, icgal anah-sts, legal aclvice, or consultatlon s'ith
apptopdatc legal counsel. The r-rse of tl-ris clocument is not intenclecl to c()nstitutc ailr-crtising or
soiicitation.


